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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL
MUMBAI BENCH

TCP No. 908/IBC.NCLT /MB tM AH/20t7

Under Section 9 ofthe Insolvency and
Bankruptcy Code,20l6 r.w. Rule 6 ofthe
Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 20 l6

In the matter of
N{/s. Mahavir Express Logistic

..... Petitioner/Operational Creditor

M/s. Hitech Engineering Corporation India Pvt.
Ltd

..... Respondent/Corporate Debtor

Order deliyered on: 17.01.2018
Coram :
Hon'ble M.K. Shrawat. Member 1J1
Hon'ble Bhaskara pantula Mohan. Member (J)

For the Petitioner:
Mr. Haresh Shivdasani, Advocate, Authorised Representatiye for petitioner

Per: M. K. Shrawat, Member (J)

I
ORDER

This is a transferred petition friil-'if,E-Hon.ble High Court. The pedtioner hadearlier moved before the Hon'bte High C"u,1 f"; :w;l;;; ir, . ,"i"I'in. ,oprovisions Secrion 433.434 ofcompanies Act r956. on traisrll ,rr. .r.ai,", r,*
l:111.:ll'- 

o:,llg on 4,h September. 2017 on Form "".l-"rJ"r'irr" 6.r ,r,.rnsorvency and tsankruptcy (ADDlication to Adjudicating Authority) Ruie,20l6by the Financial Crediror

In the requisite Form, under the Head "paniculars ofoperationar Debf,the totalamount in default is stated as Rs. t,-52,73,242/- (Rrp; d;;;;_ iiiy_r*"Lakh Seventy-Three Thousand Two ilunar.a p".ty_i'." 
"rrf; 

''-" ' "

Funher under the Head ..particulars.of 
Corporate Debtor,. the description of thedebror is srated as N,t s. Hitech rn,in."-[ co[_irr, ,ril"ii,',.'iiJ'o"rr*

Registered office ar. G- r7, MIDC, iaram"ti _ +ritr:, oiJ pur", ii"Jlr*ro".
Leamed Counsel ofthe petitioner has described the ,Nature ofthe Debf. that, theoperational creditor/Peririoner nroviding the ."*l*-'"i"jair".y 

"fvehicles rrailers as per Respondent:s transponarion needs.

The Petitioner had satisfactorilv nerformecl the agreed contract for delivery ofrehicles trailers ut p., R.rpord.rt., ,runrponu,'ion-i.J;";;,; ;*.*o O,latcr's purchase depaiment and said undenaking of services is wirhin Dersonalknowledge ofMr. Shrikant Deshmukh lDirector;l 
---'---- '" 'rI'u'r P\
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Further th€re is Bank statement annexed, according to which in respect of the
services provided, the debtor had made the paymenti in the past.

On l2rh March, 2015 the ledger account of the petitioner has duly recorded,
accounted, disclosed and declared an oulstanding of Rs. 1,41,69,7gil- towards
the Respondent on account ofthe transport bills ;sed during the ielevant period
01.04.2014 to 25.02.2015 after adjusting the payment re"ceived in the Uank
accounts and in cash too.

After that, in Email communication alongwith the Reconcitiation a reouesl had
been sent to the Respondent pursuant to thie receipt of Credii.tut"..nijut"O f 2,,
March. 201 5 which was upto period ending February, 2015 *fr.r"in ,or* of tf,"olrs or rne pettttoner were ,not reflected,. The said mistake was also brought to
the knowledge of the Respondent. The impact of such non_r"t i"-"ni oi 

"..o"r,adversely affected petitioner,s financial position. ff,ia 
"on,_*i"ution 

** ,"r,
to the audit team as well as to said Mr. Shrikant Deshmukh @il;;t 

-

Respondent's audit team sent the'statement ofAccount, to the petitioner throughan.email dated l7'h April, 20l5 wherein having ,incorr""ttf;'r"n""i.J,t 
" 

a.Ui
lll"i::..toi,rt . o.lects namety Fabtech SrgurLO nru.pir ;;;;;;;;", *^Drougnt to the anenlion of said Mr. Shrikant Oeshmut<i oD 20rh April,2015
through.an email sent by the petition., *itf, u.opy io-tr," auaiiieam."fhe rotaroutstanding balance Rs. 1,59,25,250/- was duly informed.

lt is submined that, the Corporate Debtor has admitted the liability by an emaildated 5th Ma)..20t5 sratins rhar. -A, dir.^r.;;;il;o;; kil,;ih';r,r_you that we will release payment on or before t36 Vay, posiii""r.:""' "

P-ursuant to the above confirmation the Respondent issued cheque no. 039434 ofHDFC Ban-k dated l8rh Mav. 201 5 lor an amount of Rs. 10,00.000. _ in partraldischarge of irs admifted li;iliry. Howeyer, the cheque got dishonoured due to'insufficient funds'.
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12. Hence, on account of non_payment of balance amount i.e. Rs. 1,59,25,750
( Rupees one crore Fifty_Nine iakh rwe.ry-Fir; ii;;;;; ;evin Hundred Fiftyonly). the peritioner has issled a O"rnuna fVoru *A"i."lion 8 on prescribedForm No. 3-orl s'h April,2016 by posr ro R.rp.;d;;;;;;; on the RegisteredAddress of Debtor. The acknowtedgemeni ,;-,h;; 

-#;A'ir"rttached 
to theApplication?etirion. No dispute/objiti"" il G;;;;'riot t e siae or uedebtor to the Demand Notice of the bperari; C;;;- ""-

13. The statement of bank account of the Operational Creditor affirmed that, in theaccount of the Operational Creditor.no piy_"rt hu, t.;;;;;;i; after l5,h May,2015 fiom the Corporate Debtor till daie.

I4. FINDINGS: - Considerins the.above_facts. it is established by the OperationalCredilor rhar rhe narure o l6ebt is an -op.ru,ionur oJoi::"u', oiirr.d ,nd.r ,ecrion5(2t) of the Definitions under. The iro".-li i^-"ir" "#",i 
istautished thatadmiuedly there was a ,,Defautt.. as_defiil *;;;;;;iiil ort" coa" oorle.part of rhe Corporate o.oto. o, tr," ui;;;ffiffi.*'",.: on record thePetitioner has estabtished tha the advance w; ef;, "i"tilffie goods to besupplied and invoices were raised to claim rrr" urnJ*,iuiirr".i *lr ror_puy."nt

^ 
of Debt on the pan of the Corporate Debtor.

rr'/7
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15. We have perused the notice- sent under Section g (2) of the Insolvency and
Bankruptcy Code,20l6 and ifthe Respondent wanted io place on record evidence
of'dispute' rhen he could have raised the objection within l0 days as prescribed
under section 8(2) ofThe Code which had also lapsed now.

16. As a consequence, after the expiry of the period as prescribed and keeping
admitted facts in mind that the Operationil Creditoi had not received the
outstanding Debt from the Corporate Debtor and that the formalities as prescribed
under The Code have been completed by the petitionerwe are ofthe conscientious
view that this petition deserves .Admission,.

17. The Operational Creditor has proposed the name oflnsolvency profbssional. The
IRP proposed by the OperationalCredilor, Mr. Laxman Dig#bar pawar, having
address at, Flat No. 16, Filst Floor, Bhakti Complex, S;hird O.. Ambedkar
StaJue, pimpri, pune _ 4t t018, Maharashtra havini R"gi.;aio;;". IBBI/IPA_
003/IP-N00015/2017- 18/10104 is appointed 

". 
f ntJri_i.ooiriion professional

to conduct the Insolyency Resolution process.

18. In Form No. 2_dated 2d September, 2017, the Insolvency Resolution professional
has conveyed his willingness to accept his appointment'in the 

"Uou" 
.u.". He frus

arso grven rhe oecessary cenificates/affirmation from his side to this Tribunal in
this regard.

19. Having admitted the Application, the provisions of Moratorium as prescribed
under Section 14 ofthe Code shalt be operative henlefoJ *itt 

"ff""r 
norn tf,"date of order shall be applicable by proiribiting i*tiJti". 

"i-irv'suit 
before a

S:li :t !,"*. transferring/encumLering any 
""f ,f,.'".*t 

"t 
i,lre Debtor etc.However' the suppry of essentiar goods or services to the ..corporale 

Debtor..shall not be terminated during Iriorarorium p.""a. fi,iai iietlbctive rillcompletion of the Insolvencv_ Resolution process oi *tii tf,. upprou"f of tn.Resotution ptan prescribed und., se.tion li ;"i h. i;#"' '* *,

20. That as prescribed under Section 13 ofthe Code on declaration of Moratoriumthe next step ofpublic Announcement of the Initiation of Corporul t olr.r.yResoturion process shall be carried out by the iRp;*d;;d;appointrnent.
as per the provisions ofthe Code.

21. That the Interim Resolution professional. shall perform the duties as assjgnedunder Section l8 ofthe Code and infor_ tt" p.ojr".. oi O"-niio'fi,,ion pf_ unOthe compliance of the direoions of this o.a", *iir,irlo ayr'a ,iii 
".n"r,.22. In Form 5, the total amount in d€fault stated as Rs. 1,52,7 3,242/_. But, in thepetition rhe said amount stated a-s Rs. r,ss,zs,zsol-. ihe'iiu*ui l*o"a,o Inrto calr for the correct position ofthe Debt a"" *J 

"n"i 
."""rliiurj* 

"o-..n""the Corporate Insolvency Resolution pro."r, ;;;;;;;;;ii" a"0..
23. The IRP so appointed shall also compJy the other provisions ofthe Code includingsection l5 of The Code. Further.the iip is l"."Uiai.""',"d*r, jr'i"#t 

o.oo"r,of the Resolurion plan ro this Bench and,.ili ;;;il;;i#on *,*r rodays ofthe appointment. A liberty is grantea to intrmate even aiai-earry aate, ir
*r/)
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24. The Petition is hereby ..Admitted,,. The commencement of the Corporate
Insolvency Resolution Process shall be effective from the date ofthe Order.

sd/-

Plntula Mohan
Member (J)

sd/-

M. K. Shrawat
Member (J)

Bhaskara

Dated : lTih Janusry, 2018
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